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OP1 NI ON

Susano, J.

ton May 10, 1994, prior to the settlement in this case, the plaintiff
took a voluntary non-suit as to the defendant G enn A MCarty. He is not a
party to this appeal.



This TR A P. 92 interlocutory appeal involves a
di spute between the parties regarding a settlenent agreenent.
The agreenent at issue ostensibly settled a tort action brought
by the appellant Janmes B. Johnson (Johnson) for serious injuries
arising out of an autonobile accident, the facts of which are not
pertinent to this appeal. Although the parties agree that they
entered into an oral settlenent and al so agree that they advised
the trial court that they had settled the plaintiff's suit?® they
are now in dispute as to the terns of the settlenent. The trial
court found that there was a nutual m stake of fact in the
negotiations leading up to the settlenment, and consequently
refused to enforce the nore generous settlenment argued for by
Johnson. Johnson filed a T.R A P. 9 application for perm ssion
to appeal, and in the interest of judicial econony and
efficiency, this court agreed to hear his appeal. Johnson raises
as the sole issue whether the trial court erred inits
determi nation that the settl enent agreenent argued for by Johnson

was unenforceabl e due to nutual m stake.

TR AP O states, in pertinent part, that "an appeal by perm ssion may
be taken from an interlocutory order of a trial court from which an appea
lies to the Supreme Court, Court of Appeals or Court of Crim nal Appeals only
upon application and in the discretion of the trial and appellate court."

Pursuant to this rule, the trial court granted the appellant a discretionary
appeal .

3The details of the settlement were not then conmmunicated to the tria
court.



On May 16, 1994, a jury was enpanel ed to determ ne
Johnson's danmages, the trial court having earlier granted a
partial summary judgnent on the issue of liability. On the
norni ng of May 17, before the parties started their second day of
trial, one of the defendant's attorneys, Cifford C. Cruze,
received a tel ephone call froman agent of the defendant, who
advi sed himthat the defendant Continental Baki ng Conpany wanted
to extend a settlenment offer to Johnson. At sone earlier tinme in
this litigation, Johnson had informed the defendant that for
several reasons, including beneficial tax consequences, he was
interested in a structured settlenent rather than one in the form
of a lunp sum paynent. Thus, Cruze was directed by the agent to
present three structured settlenent options, which, according to

Cruze, were presented by the agent in the follow ng form

Option No. 1: $400,000 cash plus $2,969 per
nmonth for life, guaranteed for 20 years.

Option No. 2: $450,000 cash plus $1, 722 per
nonth for life, guaranteed for 20 years.

Option No. 3: $500,000 cash plus $1, 435. 49
per nonth for life, guaranteed for 20 years.

Cruze testified that he asked the defendant's agent to repeat
the nonthly paynent in Qption No. 1, to insure that he had heard

and witten down the anmobunt correctly. He also testified that



the agent told himthat the defendant's cost of procuring each of

the three options was $750, 000.

Cruze then called R chard W Krieg, one of Johnson's
attorneys, and relayed the three settlenent options exactly as he
had received them Shortly thereafter, the parties asked the
trial court to delay the continuation of the trial to give
Johnson tine to consider the defendant's offer of settlenent.

The trial judge agreed. Krieg advised his client of the three
settlenent options, and for nost of the renai nder of the norning,
Johnson, nenbers of his famly, and his attorneys discussed the
three settlenment options. Those involved in the discussions,
Johnson, his father, and the three attorneys representing
Johnson, i.e., Krieg, Ellis A Sharp, and Charles B. Lew s,
testified that they never had any reason to question the accuracy
of any of the nunbers in the offer, and that at all tines they
assuned that Cruze communi cated the options correctly. At one
point in the norning, Krieg went to Cruze and the two conpared
their nunbers to nake sure they were the sanme. Each of the
plaintiff's attorneys testified that they were under the

i npression that the cost to the defendant for each option would
be $750, 000, sinply because that was the representation by the

def endant's counsel

Shortly before the parties agreed to settle the case,
Krieg inquired whether the defendant woul d pay $750,000 in one

| unp sum and received an affirmative answer. Krieg testified
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that the only reason he asked this question was to confirmthat

t he options presented to Johnson were really worth $750, 000,
because he knew that if they were not, the defendant woul d refuse
to pay it in a lunp sum Satisfied that the defendant was not,
usi ng his word, "fudging," and having been advised that his
client wished to accept Option No. 1, Krieg told opposing counsel
that the case was settled. Krieg testified, and he was supported
by the testinmony of Ellis and Lewis, that at that time, in the
courtroom he specifically told the defendant's attorneys that
his client accepted Option No. 1. The defendant's attorneys,
Cruze and Steven G Shope, testified that they were not infornmed
that Option No. 1 was Johnson's choice until after the tria

court was advised the case was settled; but in any event, it is
clear that all the parties knew and understood that Johnson had
accepted Option No. 1 by the tine the parties and their counse

| eft the courthouse that sane day.

After the parties informed the trial court that the
case had been settled, the court, in the parties' absence,

di sm ssed the jury.

The probl em arose | ater that afternoon, when the actual
paperwork for the settlenment was sent to Krieg's office. Wen
Krieg received the paperwork, he noticed that it did not contain
the sane terns upon which the parties had agreed; specifically,
that it did not contain the $2,969 per nonth figure. He called

the defendant's attorneys, and it then becane apparent that an



error had been made on the defendant's side, at sone point that
is not clear fromthe record*, in the comunication of Option No.
1. The defendant apparently had intended the nonthly paynents in
that option to be $2,009.69 rather than $2,969; because the cost
of a structured settlenment with nonthly paynents of $2,969, when
coupled with the "front-end" paynent of $400, 000, was

consi derably higher than $750, 000. Krieg advised Cruze that
whil e any transm ssion error was unfortunate, his client had
accepted a valid offer including the $2,969 nonthly figure, and
he expected the defendant to honor the settlenent as agreed to by

the parties.

Johnson shortly thereafter filed a Motion to Enforce
Specific Performance of Settlenent Agreenent, and the defendant
countered by filing a Mdtion to Enforce a $750,000 Settl enent.
The trial court found that there was a nutual m stake of fact
whi ch rendered the settlenment agreenent with the $2,969 figure

unenforceable. The trial court further rul ed that

because the m stake was initiated by the
defendant, the plaintiff shall have the
option of taking the structured settl enent of
$400, 000. 00 in cash and a nonthly paynment for
life, twenty years guaranteed, at a sum which
can be purchased by defendant for $350, 000. 00
plus interest on $750,000.00 at the |egal
rate since July 1, 1994, or the plaintiff may
elect to retry the case and receive an anount
to be determ ned by the Court as damages for
t he expenses duplicated by the second trial.

“As we understand Cruze's testimony, he is certain that the figure
communi cated to himon the phone was $2, 969.
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This interlocutory appeal foll owed.

This case is before us for a de novo review. The
record cones to us acconpani ed by a presunption of correctness
t hat we nust honor unless the evidence preponderates agai nst the

trial court's findings. T.R A P. 13(d).

Al t hough the notion filed by the defendant is entitled
“"Motion to Enforce a $750,000 Settlenment," the defendant does not
deny that the settlenment offer made and accepted was Option No.
1, i.e., $400,000 plus $2,969 per nmonth for life, 20 years
guaranteed. Thus, it is clear that the renmedy sought by the
defendant is an equitable rescission, or, at a m ni num
reformati on of the settlenent agreenent. The defendant contends
that all the parties were m staken that the settl ement package
coul d be purchased by the defendant for $750,000, and that this
"mutual m stake" rendered the settlenent, as originally agreed

upon, unenforceabl e.

It is the rule in Tennessee that "[t]o be the subject
of correction, a mstake in an instrument nust have been nut ual
or there nust have been a m stake of one party induced by the
fraud of the other." Kozy v. Werle, 902 S.W2d 404, 411

(Tenn. App. 1995); Pierce v. Flynn, 656 S.W2d 42, 46 (Tenn. App.



1983); see also Gty of Menphis v. More, 818 S.W2d 13, 16
(Tenn. App. 1991) ("To formthe basis for the equitable renedy of
reformati on there nmust have been a nmutual m stake or a m stake by
one party induced by the other's fraud.") Since the defendant

does not argue that the "m stake" was induced by Johnson or his

counsel, our focus is on the other part of the rule, i.e.,
mutual ity of m stake. In our judgnent, the m stake here was not
mut ual , but rather unilateral in nature. It is true that Johnson

and his counsel were advised by defendant's counsel that the cost
to the defendant of each of the three settlenent options would be
$750,000. This "m stake," however, was clearly initiated and

per petuated by the defendant. Generally speaking, a unilateral

m stake is insufficient to invalidate an otherw se valid
conprom se and settlenent. Cty of Menphis, 818 S.W2d at 17

Mul l'ins v. Parkey, 874 S.W2d 12, 15 (Tenn. App. 1992).

Bot h Johnson and his attorneys testified that they did
not approach the settlenent offer froma cost basis, but rather
focused upon whether the lunp sum anmount and the nonthly paynents
woul d be sufficient to satisfy Johnson's present and future

needs. Attorney Lewi s testified as foll ows:

| never had a $750,000 offer. Seven hundred
and fifty thousand was nenti oned only once.
That was when | was in the roomwith M.
Johnson. And | said, "guys, if we can--if
we're going to be able to tell Jimwhat he
will get, I'mgoing to have to know how ruch
invalue this is." And they said, "seven
hundred and fifty thousand.” And [attorney
Sharp] said, "they're saying they got this
amazi ng deal fromthe structure conpany due



to the fact that the interest rate had

changed and some other things." And | never

knew what those were.
To the extent that the offer was couched in terns of "up front”
noney and nont hly paynents, and that Johnson's focus was upon
those nunbers, the total cost of the settlenent to the defendant
was |argely inmaterial to Johnson. As Lewis testified, the

primary reason they were concerned with the $750,000 figure was

so that the attorneys' contingent fee could be cal cul at ed:

Q Did you nmake any assunption whet her 750
woul d buy t hese packages or not?

A.  The thought never crossed ny m nd.

Q@ Now, why was the $750, 000 information
t hat you needed?

A I needed that to know what a third of

what figure to take. That was our fee.
That's the only reason.

W believe the fact that all of the parties were m staken about
the total cost to the defendant (where the offer did not consist
of one lunmp sum but rather several structured settlenent options)
is insufficient to conpel the conclusion that the settlenent
agreenment should be rescinded or reformed. The plaintiff did not
settle for $750,000; he settled for $400,000 |unp sum and $2, 969
per month for life, guaranteed for 20 years. The mstake in this
case is that the defendant apparently intended for their counsel
to propose an option with a $2,009.69 nonthly paynment rather than

a $2,969 nonthly paynent. This m stake was entirely unknown to



the plaintiff until after this case had been concl uded by
settlenent and the jury dism ssed. There was no nmutuality
regarding this mstake. It was a unilateral m stake on the part

of the defendant.

The defendant's reliance on the case of Vakil v.
| dnani, 748 S.W2d 196 (Tenn. App. 1987), is msplaced. 1In the
Vaki| case, the court granted reformation of a real estate deed
where the deed erroneously placed additional nonetary obligations
on the buyer, making the effective total price of the real
property $600,000. 1Id. at 199. It was undisputed, and the
sellers frankly admtted, that the parties had previously agreed
to and contracted for a total price of $450,000. 1Id. 1In the
case at bar, however, there was no contradictory prior agreenent,
but rather an offer, albeit an incorrectly presented one, which
was duly accepted. Vakil is readily distinguishable fromthe

present case.

The defendant al so asserts that the $2,969 nonthly
paynent figure was so clearly and pal pably erroneous on its face
t hat Johnson shoul d be considered to have been put on notice of
its existence. In so arguing, the defendant attenpts to
anal ogi ze the present facts to those in the case of Cofrancesco
Const. Co. v. Superior Conponents, Inc., 371 S.W2d 821
(Tenn. App. 1963). In the Cofrancesco case, the contractor
def endant, Cofrancesco, accepted bids for a construction job

whi ch required roughly 25,000 board feet of lunber. Id.
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Cof rancesco received two bids on the |unber; one was for
$4,015.50, and the other, the one at issue in the case, was for
$1,310. 1d. at 822. It was shown that the "l ow' bidder,
Superior Conmponents, Inc. had made a clerical error of $4,000 in
the bid, and the correct bid should have been $5,310. Id. at

823.

The Cofrancesco court provided the follow ng rational es

for allowng reformati on of the contract:

Cofrancesco, though it did not participate in
or cause Superior's m stake, had good reason
to believe, in our opinion, that Superior had
made a mstake in its bid quotation as (1)
the bid of Buttram Graves Lunber Conpany,

whi ch was under consideration at the sane
time as the Superior bid, quoted the cost of
#1 yel l ow pine decking at a price nore than 3
times the quoted price of Douglas Fir,
normal |y a nore expensive |unber; (2)

Cof rancesco, of necessity, had figured the
anmount of roof decking needed and its cost in
order to make its original contract with the
church; and (3) the quoted price of the #1
Dougl as Fir quoted by Superior was so out of
proportion to its actual cost, or for that
matter the cost of any |unber, that

Cof rancesco, as an experienced contracting
firm should have been put on notice that
sonet hi ng was wr ong.

Id. at 824. As is apparent fromthe above quotation, the

Cof rancesco court was presented with a nmuch nore conpelling
factual case for reformation than are we. There are no facts in
the present case analogous to the three factors descri bed above,
and relied upon by the Cofrancesco court, and we therefore find

t hat case di stingui shabl e

11



As was frankly admtted by Johnson's attorneys at the
hearing below, there is a fairly clear discrepancy between the
nmont hly paynment figures in the three presented options if one
engages in the appropriate nathematical analysis. |In this case,
none of the attorneys involved in this case, including defense
counsel, nade a nat hematical analysis of the three options in
terns of what each structured settlenent would cost. Futhernore,
we do not think the error, i.e., that the nonthly figure should
have been $2, 009.69 instead of $2,969, is so obvious on the face
of the three options that Johnson should be held to constructive
know edge of it. In the first place, we have the sworn and
unequi vocal testinony of all three of Johnson's then-attorneys,
of Johnson hinself, and of his father, that the possibility of
error in the settlenent offer was never discussed or even
consi dered by any of them W are not inclined to lightly
di sregard this uncontradicted testinony. Second, and nore
i nportantly, the defendant's assertion that the error is so
obvious on its face that it should have been i medi ately noticed
is seriously underm ned by the fact that the defendant's own
attorneys received, docunented and rel ayed the nunbers w t hout

ever questioning themor suspecting that an error had occurred.

We are certainly not without synpathy for the plight of
the defendant, for there is nowlittle doubt that a m stake was
made on their side of the settlenent negotiations. However, as
between the two parties, it seens equitable that the party who

initiated and perpetuated the error should bear the
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responsibility for it. The follow ng words of the Suprene Court,

witten over a century ago, are appropriate here:

It seens to be well settled, that, if a party
i nnocently m srepresents a material fact by

m st ake, upon which another is induced to
act, it is as conclusive a ground of relief
in equity, as a wllful and fal se assertion,
for it operates as a surprise and inposition
on the other party. |In such a case, the
party nust be held to his representations.

Bankhead v. Alloway, 46 Tenn. 56, 75 (1868). Al so appropos here
are the words of this court taken fromthe case of Pipkin v.

Lentz, 354 S.W2d 87:

The Courts should not assune a paternalistic
role when the rights of persons who are su
juris are invol ved.

Id. at 92.

We find and hold that the evidence preponderates
against the trial court's determ nation that a nutual m stake

occurred in the parties' settlenment negotiations.

The judgnent of the trial court is reversed. This case
is remanded to the trial court for the entry of an order
enforcing a settlenent of the underlying tort action for
$400, 000, and $2,969 per nonth for life, guaranteed for 20 years.
Exercising our discretion, the plaintiff-appellant is awarded

pre-judgnment interest of 10% per annum on the $400, 000 front-end
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paynment fromand after June 16, 1994, the thirtieth day foll ow ng

the settlenment. Costs on appeal are taxed and assessed to the

Appel | ee.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.
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